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1.0 Introduction

The Florida Department of Environmental Protection (“Department” or “DEP”) developed this
Applicant’s Handbook to help persons understand the rules, procedures, standards, and criteria that
apply to the State 404 Program under Part [V of Chapter 373 of the Florida Statutes (F.S.).

The Department administers and implements the State 404 Program. In the event the Department seeks
and receives approval from EPA pursuant to 40 CFR 233.16 to modify the program to delegate
implementation of the State 404 Program to Florida’s five Water Management Districts (“Districts™),
the Districts may then implement the program with Department oversight. The State 404 Program
Applicant’s Handbook refers to these entities collectively as “Agencies” and also refers to one or more
water management districts as “District” or “Districts” (capitalized), respectively. The term “district”
(lower case) generally refers to the main or field offices of either the Department or District.

The Districts are:

Northwest Florida Water Management District NWFWMD)
Suwannee River Water Management District (SRWMD)

St. Johns River Water Management District (SJRWMD)
Southwest Florida Water Management District (SWFWMD)
South Florida Water Management District (SFWMD)

The primary State 404 Program rules are adopted by DEP as Chapter 62-331 of the Florida
Administrative Code (F.A.C.). This Applicant’s Handbook is mcorporated by reference in subsection
62-331.010(5), F.A.C,, and therefore operates as a rule of the Agencies.

If the Department delegates implementation of the State 404 Program to the Districts, the
responsibilities of those Agencies will be divided in accordance with Operating and Delegation
Agreements  incorporated by reference i Chapter 62-113, FA.C, accessible at:
https://floridadep.gov/oge/oge/content/operating-agreements. Until such delegation occurs, the
Department will be responsible for reviewing and acting upon requests for verification of exemption
from, and notices and applications for, State 404 Program permits.

The State 404 Program is a separate permitting program from the Environmental Resource Permitting
program (ERP) under Chapter 62-330, F.A.C., and agency action for State 404 Program verifications,
notices, or permits shall be taken independently from ERP agency action. The applicant may choose
to have the State 404 Program and ERP agency actions issued concurrently to help ensure consistency
and reduce the need for project modifications that may occur when the agency actions are issued at
different times.

Chapter 62-331, F.A.C,, references Chapter 62-330, F.A.C., ERP Applicant’s Handbook Volume 1
(“Volume I”), and Chapter 62-345, F.A.C., where requirements under Section 404 of the Clean Water
Act (CWA) overlap with existing ERP requirements. State 404 Program rules, which include Chapter
62-331, F.A.C., and the 404 Handbook, will control where there is conflict between these and the
referenced ERP rules, including Volume I, and other state laws.

1.1 State-assumed Waters
Section 404 of the CWA provides that the U.S. Ammy Corps of Engineers (Corps) is the agency
authorized to issue CWA section 404 dredge and fill program permits for activities within waters of

the United States. However, the CWA includes provisions that allow a state to assume administration
of a 404 program in certain waters (state-assumed waters). The CWA does not define state-assumed
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waters; rather, it describes waters that a state cannot assume and for which jurisdiction remains with
the Corps (retained waters). State-assumed waters then are all waters of the United States that are not
retained waters. Retained waters are defined in section 2.0 of this Handbook and listed in Appendix A.
Activities within retained waters will generally still require a state ERP authorization and a separate
federal authorization from the Corps. To provide certainty, streamlining, and efficiency, the State will
consider that any wetlands or other surface waters delineated in accordance with Chapter 62-340,
F.A.C,, that are regulated under Part IV of Chapter 373, F.S. could be considered Waters of the United
States, and will treat them as if they are, unless the applicant clearly demonstrates otherwise.

See section 4.1 of this Handbook for examples showing how to determine whether a project is in state-
assumed or retained waters.

1.2 Using this Handbook

Requirements of section 404 of the CWA overlap significantly with the ERP program. To eliminate
redundancy and streamline reviews, the State 404 Program rules and this Handbook reference existing
ERP rules and Handbook sections wherever possible. Projects within state-assumed waters that are not
otherwise exempt from permitting will require both a State 404 Program authorization and an ERP
authorization. Processing of both authorizations will begin concurrently upon receipt of an application
for a project, except where the activities requiring a State 404 permit are proposed to occur in a later

phase of a project that will take more than the maximum permit duration allowed under federal law! -4 Commented [HK1]: CWA 404(2)

five vears to complete. In such cases an applicant may apply for the State 404 permit at a later date.
Activities that require both an ERP and a State 404 permit shall not commence before both permits are
obtained.

This Handbook will assist applicants and staff in conducting the concurrent reviews, outlines the
different timeframes for review, and encourages applicants to waive ERP timeframes in favor of State
404 Program timeframes, where applicable, to ensure consistency (see section 5.0). This Handbook
also outlines any requirements in addition to those required under the ERP program and identifies those
ERP rules that do not apply to State 404 Program permits.

1.3 Other Authorizations and Relationship to Other Governmental Entities

Issuance of a permit or verification of qualification for an exemption or general permit under Chapter
62-331, F.A.C., does not:

e Convey or create to the person any property right, or any interest in the real property;

e Authorize any entrance or activities on property that is not owned or controlled by the
person; or

e Relieve persons from obtaining all other required licenses, permits, and authorizations under
applicable state, federal, or local statute, rule, or ordinance. Persons are advised to obtain all required
authorizations prior to commencement of activities required under the State 404 program.

Additional information on the distribution of public notice to, and coordination with, other
governmental agencies is discussed in section 5.2 of this Handbook.

1.3.1 Additional Authorizations from the Corps of Engineers

Some projects may require an additional authorization from the Corps. More information about these
authorizations, briefly described below, may be found online in the Jacksonville District Regulatory
Division Sourcebook, or by contacting your local Corps office.
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1.3.1.1 Section 408 Authorization

The Corps has many civil works projects within the state of Florida. Examples include dams, levies,
navigation, and flood control projects. Some of these projects are located within or in proximity to
state-assumed waters. Many such projects are located within residential communities. Parties other
than the Corps may need to alter or occupy the projects and their associated lands. Reasons for
alteration may include project improvements, relocation of part of the project, or installing utilities or
other non-project features. In accordance with Section 14 of the Rivers and Harbors Act (RHA) (33
U.S.C. Part 408) (Section 408), the Corps must review requests for modification of federal projects
by non-federal interests. If Section 408 authorization is needed, such authorization must be obtained
from the Corps prior to project commencement.

1.3.1.2 Authorization Under Section 10 of the Rivers and Harbors Act

In accordance with Section 10 of the Rivers and Harbors Act (RHA), the Corps has regulatory
jurisdiction over all obstructions and alterations of navigable waters of the United States, the
construction of any structures in or over navigable waters of the United States, and any work
affecting the course, location, condition, or capacity of navigable waters of the United States, as
defined in 33 C.F.R. Part 329. This includes permit authority under Section 10 of the RHA for those
waters based solely on historic use (Section 10 historic waters). While the Corps retains authority
over Section 10 historic waters, upon the effective date of the State 404 Program, the State assumes
authority over Section 404 permitting within Section 10 historic waters. Therefore, discharges of
dredged or fill material in Section 10 historic waters may require a separate Section 10 permit from
the Corps in addition to the State 404 permut.

Some projects within Section 10 waters may qualify for authorization under the State Programmatic
General Permit (SPGP). More information about SPGP is available in the Jacksonville District
Regulatory Division Sourcebook or on the Agency website.

1.3.2  Other Authorizations

Additional authorizations may be required from the Department, Water Management District, or
other federal, state, and local agencies. These include, but are not limited to:

e Environmental Resource Permit (ERP)

e  State-owned Submerged Lands Authorization

e National Pollutant Discharge Elimination System (NPDES) Authorization
e  Well Construction Permit

e  Consumptive Use or Water Use Permit

e Works of the District Permit

e  Generic Permit for Discharge of Produced Groundwater

s  Coastal Construction Permit

e [ocal building permits

1.3.3 Endangered Species Authorizations

Compliance shall be required, as applicable, with any requirements resulting from consultation with,
or technical assistance by, the Florida Fish & Wildlife Conservation Commission (FWC), the US
Fish & Wildlife Service, and the National Marine Fisheries Services (INMES) for permits reviewed
under the State 404 Program.
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1.4

Use of Regulatory Guidance Letters

Regulatory Guidance Letters (RGLs) 1ssued by the Corps and/or EPA to assist with
implementation of Section 404 of the CWA may be also be used by the state to assist with
implementation of the State 404 Program, when current and applicable. Regulatory Guidance
Letters, or sections of letters, that conflict with other applicable state rules, statutes, agreements,
or processes shall not be used. Current RGLs can be found in the Corps” Jacksonville District

Regulatory Division Sourcebook.

2.0 Definitions and Terms

(a) Where the definitions in Chapters 62-330 and 62-345, F.A.C., do not conflict with this section, those
definitions shall be used.

®

W

The following additional definitions and terms below are used solely for purposes of Chapter 62-331,

F.A.C., and this Handbook.

1.

2.

“Act” or “CWA” means the Clean Water Act (also known as the Federal Water Pollution Control
Act or FWPCA) Pub. L. 92-500, as amended by Pub. L. 95-217, 33 U.S.C. 1251, ef seq.
“Activity” for the purposes of the State 404 Program only, means “discharge of dredged material”
and/or “discharge of fill material” as those terms are defined in 40 CFR § 232.2 (see Appendix B).
The terms “dredge”, “fill”, “dredging”, and “filling”, when used within Chapter 62-331, F.A.C,,
or this Handbook shall be interchangeable with “activity” as defined herein.

“Adaptive Management” means the development of a management strategy that anticipates likely
challenges associated with compensatory mitigation projects and provides for the implementation
of actions to address those challenges, as well as unforeseen changes to those projects. It requires
consideration of the risk, uncertainty, and dynamic nature of compensatory mitigation projects and
guides modification of those projects to optimize performance. It includes the selection of
appropriate measures that will ensure that the aquatic resource functions are provided and involves
analysis of monitoring results to identify potential problems of a compensatory mitigation project
and the identification and implementation of measures to rectify those problems.

“Adjacent” means bordering, contiguous, or neighboring. Wetlands separated from other state-
assumed waters by man-made dikes or barriers, natural river berms, beach dunes, and the like are
considered adjacent wetlands.

“Administratively complete” means an application that contains all the items required under the
public noticing requirements of Rule 62-331.060, F.A.C.

“Agency” means the Department of Environmental Protection (“Department™), or the water
management districts (“Districts™), where the Districts are delegated authority to implement the
State 404 Program by the Department, and such delegation has been approved by EPA in
accordance with 40 CFR Part 233.

“Aquatic environment” and “aquatic ecosystem” mean state-assumed waters, including wetlands,
that serve as habitat for interrelated and interacting communities and populations of plants and
animals. (Also see “Natural systems” defmition in Volume [, section 2.0)

“Best management practices” (BMPs) means schedules of activities, prohibitions of practices

maintenance procedures, and other management practices to prevent or reduce the pollution of

wetlands and other surface waters from permitied activitics. BMPs include methods, measures, .~

practices, or design and performance standards which facilitate compliance with Chapter 62-331, 1 )

© Commented [HIR2Y: Fthink thisis okay, regs say from

discharges of dredged or fill material.

F.A.C., and Drevent violation of state water quality standards. Fxamples include, but are not

limited to, placement of turbidity curtains or silt fence, stabilizing slopes, limiting work to

appropriate weather and light conditions, and clearly marking work and staging areas in the field.
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98. “Buffer” means an upland, wetland, and/or riparian area that protects and/or enhances aquatic
resource functions associated with wetlands, rivers, streams, lakes, marine, and estuarine systems
from disturbances associated with adjacent land uses.

109.“Burial Resources” means human remains, meaning all physical remains of a human body of a
person of American Indian ancestry, even if in fragmentary form unless it is determined that the
human remain had been freely given or naturally shed by the individual from whose body it was
obtained, such as hair made into ropes or nets or individual teeth. For the purposes of determining
cultural affiliation, human remains incorporated into a funerary object, sacred object, or object of
cultural patrimony, are considered as part of that item and as a cultural resource item.

1110.“Compensatory Mitigation” means the restoration (re-establishment or rehabilitation),
establishment (creation), enhancement, and/or in certain circumstances preservation of aquatic
resources for the purposes of offsetting unavoidable adverse impacts which remain after all
appropriate and practicable avoidance and minimization has been achieved.

124+ “Compensatory Mitigation Project” means compensatory mitigation implemented by the
permittee as a requirement of a permit (i.e., permittee-responsible mitigation), or by a mitigation
bank or in-lieu fee program.

1342 “Condition,” as it is used in the mitigation section of this Handbook, means the relative ability
of an aquatic resource to support and maintain a community of organisms having a species
composition, diversity, and functional organization comparable to reference aquatic resources in
the region.

1413 “Contaminant” means a chemical or biological substance in a form that can be incorporated into,
onto or be ingested by and that harms aquatic organisms, consumers of aquatic organisms, or users
of the aquatic environment, and includes but is not limited to the substances on the 307(a)(1) list
of toxic pollutants. The list of toxic pollutants is incorporated in paragraph 62-620.100(3)(k),
F.A.C., and reproduced in Appendix D of this Handbook.

1514.“Functions,” as used in the mitigation section of this Handbook, means the physical, chemical,
and biological processes that occur in ecosystems.

1615 “Historical Resources Assessment Survey” or “Cultural Resources Assessment Survey” means
a survey of the project site which meets the requirements set forth in Chapter 1A-46, FAC,,
Archaeological and Historical Report Standards and Guidelines.

1716 “Historic Resource,” “Historic Property,” or “Cultural Resource” means any prehistoric or
historic district, site, building, object, or other real or personal property of historical, architectural,
or archeological value, and folklife resources. These properties or resources may include, but are
not limited to, monuments, memorials, Indian habitations, ceremonial sites, abandoned
settlements, sunken or abandoned ships, engineering works, treasure trove, artifacts, or other
objects with intrinsic historical or archeological value, or any part thereof, relating to the history,
government and culture of the state. (Source Section 267.021(3), F.S.).

1847 “Impact” or “Adverse impact”,_as those terms relate to compensatory mitigation review. means Commented [HK5]: ?

adverse effect. k

1948 “In-kind” means a resource of a similar structural and functional type to the impacted resource.

2049 “In-lieu fee program” means a program involving the restoration, creation, enhancement, and/or
preservation of aquatic resources through funds paid to a governmental or non-profit natural
resources management entity to satisfy compensatory mitigation requirements for 404 permits.
Similar to a mitigation bank, an in-lieu fee program sells compensatory mitigation credits to
permittees whose obligation to provide compensatory mitigation 1s then transferred to the in-lieu
fee program sponsor. The operation and use of an in-lieu fee program are governed by an in-lieu
fee program instrument.

2120.“Interagency Review Team” (IRT) means an interagency group of federal, tribal, state, and/or
local regulatory and resource agency representatives that reviews documentation for, and advises
the Corps district engineer on, the establishment and management of a mitigation bank or an in-
lieu fee program.
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2021 “Malerial permil modification” and “material changes in the scope of the project” mean. for the
purposes of applying Section 373.4146(5). E.S., only those modifications or changes, including

changes to any lone-term planning document appended to a permut pursuant to section 532 . that
result in a signiticant increase in the total project environmental impact. including but not limited

to wildhife impacts, or a significant increase in the impact to state-assiumed or refained waters. | commented [HKB]: Problematic as this is a modification
2322 “Mean high tide line,” for purposes of identifying retained waters, means the line of intersection and they limit it to significant increase.

of the land with the water's surface at the maximum height reached by a rising tide. The high tide
line may be determined, in the absence of actual data, by a line of oil or scum along shore objects,
a more or less continuous deposit of fine shell or debris on the foreshore or berm, other physical
markings or characteristics, vegetation lines, tidal gages, or other suitable means that delineate the
general height reached by a rising tide. The line encompasses spring high tides and other high tides
that occur with periodic frequency but does not include storm surges in which there 1s a departure
from the normal or predicted reach of the tide due to the piling up of water against a coast by strong
winds such as those accompanying a hurricane or other intense storm.

2423 “Mitigation Bank,” for the purposes of the State 404 Program only, means a site, or suite of sites,
where resources (e.g., wetlands, streams, riparian areas) are restored, established, enhanced, and/or
preserved for the purpose of providing compensatory mitigation for impacts authorized by State
404 Program permits. In general, a mitigation bank sells compensatory mitigation credits to
permittees whose obligation to provide compensatory mitigation is then transferred to the
mitigation bank sponsor. The operation and use of a mitigation bank are governed by a mitigation
banking instrument.

2524 “Mixing zone” means a limited volume of water serving as a zone of initial dilution i the
immediate vicinity of a dredge or fill activity where receiving water quality may not meet quality
standards or other requirements otherwise applicable to the receiving water.

2625.“Off=site,” for purposes of the mitigation section of this Handbook, means an area that is neither
located on the same parcel of land as the impact site, or on a parcel of land contiguous to the parcel
contaming the impact site.

2726 “On-site,” for purposes of the mitigation section of this Handbook, means an area located on the
same parcel of land as the impact site, or on a parcel of land contiguous to the impact site.

2827 “Ordinary high water mark,” for purposes of identifying retained waters, means that line on the
shore established by the fluctuations of water and indicated by physical characteristics such as a
clear, natural line impressed on the bank, shelving, changes n the character of soil, destruction of
terrestrial vegetation, the presence of litter and debris, or other appropriate means that consider the
characteristics of the surrounding areas.
resource.

3029 “Performance standards” are observable or measurable physical (including hydrological),
chemical and/or biological attributes that are used to determine if a compensatory mitigation
project meets its objectives.

3130.“Permittee-responsible mitigation” means an aquatic resource restoration, creation,
enhancement, and/or preservation activity undertaken by the permittee (or an authorized agent or
contractor) to provide compensatory mitigation for which the permittee retains full responsibility.

3231 “Pollutant” means dredged spoil, solid waste, incinerator residue, sewage, garbage, sewage
sludge, munitions, chemical wastes, biological materials, radioactive materials not covered by the
Atomic Energy Act, heat, wrecked or discarded equipment, rock, sand, cellar dirt, and industrial,
municipal, and agricultural waste discharged into water. The legislative history of the CWA
reflects that “‘radioactive materials’ as included within the definition of “*pollutant” in section
502 of the CWA means only radioactive materials which are not encompassed in the definition of
source, byproduct, or special nuclear materials as defined by the Atomic Energy Act of 1954, as
amended, and regulated under the Atomic Energy Act. Examples of radioactive materials not
covered by the Atomic Energy Act and, therefore, included within the term “pollutant”, are radium
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and accelerator produced isotopes. See Train v. Colorado Public Interest Research Group, Inc.,
426 1U.S. 1 (1976).

3332.“Practicable” means available and capable of being done after taking into consideration cost,
existing technology, and logistics considering overall project purposes.

3433.“Practicable alternative” means other choices available and capable of being carried out after
taking into consideration cost, existing technology, and logistics considering overall project
purposes, and may require an area not owned by the applicant which could reasonably have been
obtained, utilized, expanded, or managed 1n order to fulfill the basic purpose of the proposed
activity.

3534.“Project” means all activities which the applicant plans to undertake pursuant to the entire scope
of the project and includes all avoidance, minimization, and mitigation measures proposed by the
applicant. To provide for a holistic review of projects that will take more than the maximum permit
duration allowed under federal law to complete, the term includes all phases thereof. which phases

may be temporal or geaotaphic

i Commented [HK7E cWA 404(g)

3634.“Project area” or “Project site” means that portion of the state-assumed waters where specific
dredging or filling activities are permitted and consist of a bottom surface area, any overlying
volume of water, and any mixing zones. In the case of wetlands on which surface water is not
present, the project area consists of the wetland surface area.

3735 “Re-establishment” means the manipulation of the physical, chemical, or biological
characteristics of a site with the goal of returning natural/historic functions to a former aquatic
resource. Re-establishment results in rebuilding a former aquatic resource and results in a gain in
aquatic resource area and functions. (see “Restoration”)

3836.“Reference aquatic resources” or “Reference site” are a set of aquatic resources that represent the
full range of variability exhibited by a regional class of aquatic resources as a result of natural
processes and anthropogenic disturbances.

3937 “Rehabilitation” means the manipulation of the physical, chemical, or biological characteristics
of a site with the goal of repatring natural/historic functions to a degraded aquatic resource.
Rehabilitation results in a gain in aquatic resource function but does not result in a gain in aquatic
resource area. (see “Restoration”)

4038.“Restoration,” for the purposes of the State 404 Program, means the manipulation of the physical,
chemical, or biological characteristics of a site with the goal of returning natural/historic functions
to a former or degraded aquatic resource. For the purpose of tracking net gains in aquatic resource
area, restoration is divided into two categories: re-establishment and rehabilitation.

4139 “Retained Waters” means those waters which are presently used, or are susceptible to use in their
natural condition or by reasonable improvement as a means to transport interstate or foreign
commerce shoreward to their ordinary high water mark, including all waters which are subject to
the ebb and flow of the tide shoreward to their mean high water mark, including wetlands adjacent
thereto. The Corps will retain responsibility for permitting for the discharge of dredged or fill
material in those waters identified in the Retained Waters List (Appendix A), as well as all waters
subject to the ebb and flow of the tide shoreward to their mean high water mark that are not
specifically listed in the Retained Waters List, including wetlands adjacent thereto landward to the
administrative boundary. The administrative boundary demarcating the adjacent wetlands over
which jurisdiction 1s retained by the Corps is a 300-foot guide line established from the ordinary
high water mark or mean high tide line of the retained water. In the case of a project that involves
discharges of dredged or fill material both waterward and landward of the 300-foot guide line, the
Corps will retain jurisdiction to the landward boundary of the project for the purposes of that
project only.

4240.“Riparian areas” are lands adjacent to streams, rivers, lakes, and estuarine-marine shorelines.
Riparian areas provide a variety of ecological functions and services and help improve or maintain
local water quality.
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4341.“Service Area” means the geographic area within which impacts can be mitigated at a specific
mitigation bank or an in-lieu fee program, as designated in its mstrument.

4442 “Services” mean the benefits that human populations receive from functions that occur in
ecosystems.

4543.“Special aquatic sites” means sanctuaries and refuges under state and federal laws or local
ordinances, wetlands, mud flats, vegetated shallows, coral reefs, and riffle and pool complexes.
They are geographic areas, large or small, possessing special ecological characteristics of
productivity, habitat, wildlife protection, or other important and easily disrupted ecological values.
These areas are generally recognized as significantly influencing or positively contributing to the
general overall environmental health or vitality of the entire ecosystem of a region.

4644.“Sponsor” means any public or private entity responsible for establishing, and in most
circumstances, operating a mitigation bank or in-lieu fee program.

4745 “State-assumed Waters” or “Assumed Waters” means those waters as defined in Section
373.4146(1), F.S.

4846.“Technically complete” means an application where each application item 1s adequate to allow
the Agency to determine if the proposed project complies with Chapter 62-331, F.A.C. If a project
requires both an ERP and a State 404 Program authorization, the State 404 Program review shall
not be considered complete until the ERP review is complete. This is to satisfy the requirement
for reasonable assurance that State water quality standards and coastal zone consistency
requirements will be met.

4947 “Temporal loss” or “time lag” is the time that passes between the loss of aquatic resource
functions caused by the permitted mmpacts and the replacement of aquatic resource functions at the
compensatory mitigation site.

5048 .“Tribe” means any Indian Tribe, band, group, or community recognized by the Secretary of the
Interior and exercising governmental authority over a federal Indian reservation.

5149 “Watershed approach” means an analytical process for making mitigation decisions that support
the sustainability or improvement of aquatic resources in a watershed. It involves consideration of
watershed needs, and how locations and types of compensatory mitigation projects address those
needs. A landscape perspective 1s used to identify the types and locations of mitigation projects
that will benefit the watershed and offset losses of aquatic resource functions and services caused
by activities authorized by Section 404 permits. The watershed approach may involve
consideration of landscape scale, historic and potential aquatic resource conditions, past and
projected aquatic resource impacts in the watershed, and terrestrial connections between aquatic
resources when determining mitigation requirements for Section 404 permits.
agencies or appropriate non-governmental organizations, in consultation with relevant
stakeholders, for the specific goal of aquatic resource restoration, creation, enhancement, and
preservation. A watershed plan addresses aquatic resource conditions in the watershed, multiple
stakeholder interests, and land uses. Watershed plans may also identify priority sites for aquatic
resource restoration and protection. Examples of watershed plans include special area
management plans, advance identification programs, and wetland management plans.

3.0 Regulated Activities

2

3

31 Exemptions
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A permit is not required under Chapter 62-331, F.A.C., for activities listed under 40 CFR § 232.3
(Appendix B), subject to the limitations described therein. Notice to the Agency is not required to
conduct an exempt activity, except where the activity also requires an ERP authorization.
Activities that qualify for an exemption pursuant to 40 CFR § 232.3 and an ERP exemption that
does not require prior notice to the Agency may be conducted without notice.

If a person desires verification that an activity qualifies for an exemption the request shall be
submitted in accordance with Rule 62-331.040, F. A.C.

3.1.1  Agriculture and Forestry Exemptions

The exemptions applying to agriculture and forestry activities under 40 CFR § 232.3 are different
from the exemptions available under ERP. The exemptions for agriculture in Section 373.406(2),
F.S., Rules 62-330.051, and 62-330.0511, F.A.C., allow new activities within wetlands and other
surface waters, while the State 404 Program exemption under 40 CFR § 232.3 may require a
permit for such activities. Please read the requirements of both program’s exemptions carefully
when deciding if an activity is exempt or needs a permit. If you are unsure, contact your local
Agency office or apply for a verification of exemption.

3.2 Permits Required

Rule 62-331.020, F.A.C., describes activities that require a permit. The types of permits available
are general permits and individual permits. These are described below.

3.2.1  General Permits

General permits authorize activities specified in Rules 62-331.200 and subsequently numbered

rules in Chapter 62-331, F.A C. threugh-62-331-248 F-AC:

General permits are available for categories of similar activities which have been determined to
cause only minimal adverse environmental effects when performed separately and will have only
minimal cumulative adverse effects on the environment.

State 404 Program general permits are reviewed by DEP and EPA for re-authorization every five
years. This means that general permits are only valid during that five-year period beginning at the
time they are authorized (or re-authorized). If a permittee cannot perform the work in the time
before the general permit expires, a new general permit or, if the general permit is not re-authorized,
an individual permit will be required.

The Agency reserves the right to require an individual permit for any activity covered by a general
permit if the Agency determines that the activity will have more than a minimal adverse effect,
either individually or cumulatively, on the environment.

The Agency may administer, upon agreement with the Cops. Corps regional general permits that
arc still effective upon the date of assumption for projects within assumed waters. where

appropriate, until the date that they expire, The Department shall keep a list of any regional general

permits administered by the state after the date of assumption | Commented [HKB]: Means WNIDs will be implementing

program and issuing permits:

The same general permit cannot be used more than once for the same “single and complete” project,

inless specifically stated within the general permit. “Single and complete”, for the purposes of the e Commented [HK9J: Different than the reg language

general permits under Chapter 62-331, F.A.C., 1s defined below.
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Single and complete linear project: A linear project is a project constructed for the purpose of
getting people, goods, or services from a point of origin to a terminal point, which often involves
multiple crossings of one or more waterbodies at separate and distant locations. The term “single
and complete project” is defined as that portion of the total linear project proposed or accomplished
by one owner/developer or partnership or other association of owners/developers that includes all
crossings of a single state-assumed water (i.¢., a single waterbody) at a specific location. For linear
projects crossing single or multiple waterbodies several times at separate and distant locations, each
crossing 1s considered a single and complete project for purposes of general permit authorization.
However, individual channels in a braided stream or river, or individual arms of a large, irregularly
shaped wetland or lake, ete., are not separate waterbodies, and crossings of such features cannot be
considered separately. If the Agency determines that multiple “single and complete” projects will
cause significant adverse cumulative impacts, an individual permit shall be required for the
project(s). 4 > S : ;

Single and complete non-linear preject: For non-linear projects, the term ““single and complete
project’ 1s defined as the total project proposed or accomplished by one owner/developer or
partnership or other association of owners/developers. A single and complete non-linear project
must have independent utility (see below).

Independent utility: A project is considered to have independent utility if it would be constructed
absent the construction of other projects in the project area. Portions of a multi-phase project that
depend upon other phases of the project do not have independent utility. Phases of a project that
would be constructed even if the other phases were not built can be considered as separate, single
and complete projects with independent utility.

3.2.1.1 General Permits Not Requiring Notice of Intent to use a General Permit

Notice to the Agency 1s not required for those activities covered under a general permit where
notice is not specifically required in the language of the general permit, or by Rule 62-331.200,
F.A.C. Special attention should be made by the permittee to ensure that all of the conditions for the
general permit are met, including any requirements for coordination with other agencies or tribes.

If you are unsure whether your project requires submittal of a notice of intent, it is recommended
that you contact your local Agency office for assistance or submit a notice for review in accordance
with Rule 62-331.200, F.A.C.

3.2.1.2 General Permits Requiring a Notice of Intent to Use a General Permit

General permits requiring notice of intent shall be submitted to the Agency as described in section
4.2 of this Handbook and processed by the Agency in accordance with section 5.3, below.

3.2.1.3 Frac-out Plan
A frac-out plan is required for projects involving horizontal directional drilling or jack-and-bore
activities under the general permit in Rule 62-331.215, F.A.C. The purpose of the plan is to
minimize adverse, unauthorized, impacts to state-assumed waters in case of a drilling fracture. The

plan shall contain, at a minimum, the following information:

¢ Proposed methods to prevent violations of water quality standards (BMPs)
e Measures used to prevent and detect frac-out during the drilling operation
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e Release procedures
e A drilling mud containment plan
e Agency notification contact information

3.2.2  Individual Permits

Regulated activities that are not exempt under subsection 62-331.020(1), F.A.C., (40 CFR § 232.3,
Appendix B) and that do not qualify for a State 404 Program general permit will require an
individual permit. Individual permits are so named because they require individual, case-by-case
review by the Agency. Individual permits are subject to the public notice requirements of Rule 62~
331.060, F.A.C., and will be processed in accordance with Rule 62-331.052, F.A.C., and section
5.0 of this Handbook.

4.0 Preparation and Submittal of Applications and Notices

Applications and notices shall be prepared and submitted as described below.

4.1 Determining if a Project is within State-Assumed or Retained Waters

Projects within retained waters go to the Corps for processing, and projects within state-assumed
waters go to the State Agency for processing.

The definition of retained waters, as stated in section 2.0, above, is:

“Those waters which are presently used, or are susceptible to use in their natural condition or by
reasonable improvement as a means to transport interstate or foreign commerce shoreward to
their ordinary high water mark, including all waters which are subject to the ebb and flow of the
tide shoreward to their mean high water mark, including wetlands adjacent thereto. The Corps
will retain responsibility for permitting for the discharge of dredged or fill material in those
waters identified in the Retained Waters List (Appendix A), as well as all waters subject to the
ebb and flow of the tide shoreward to their mean high water mark that are not specifically listed
in the Retained Waters List, including wetlands adjacent thereto landward to the administrative
boundary. The administrative boundary demarcating the adjacent wetlands over which
jurisdiction is retained by the Corps is a 300-foot guide line established from the ordinary high
water mark or mean high tide line of the retained water. In the case of a project that involves
discharges of dredged or fill material both waterward and landward of the 300-foot guide line, the
Corps will retain jurisdiction to the landward boundary of the project for the purposes of that
project only.

The Corps also retains permitting authority for projects within “Indian country” as that term is
defined at 18 U.S.C. § 1151 (provided below):
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Except as otherwise provided in sections 1154 and 1156 of this title, the term “Indian country”, as
used in this chapter, means

(a) all land within the limits of any Indian reservation under the jurisdiction of the United
States Government, notwithstanding the issuance of any patent, and, including rights-of-
way running through the reservation,

(b) all dependent Indian communities within the borders of the United States whether within
the original or subsequently acquired territory thereof, and whether within or without the
limits of a state, and

(c) all Indian allotments, the Indian titles to which have not been extinguished, including
rights-of-way running through the same.

A list of “Indian country” can be found online in the Corps’ Jacksonville District Regulatory
Division Sourcebook.

For the purposes of determining retained or state-assumed waters, the boundary of a mitigation
bank, excluding the service area, shall be considered the project boundary, even if only a portion
of the bank requires a dredge and fill permit under Section 404 of the CWA.

The following illustrations demonstrate how to determine the administrative boundary of retained
waters:
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Example 1: Project with dredge and £l activity both waterward and landward of the 300-foot guide line.
The 404 permit This application would be processed by the Corps. |
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Example 2: Projects with dredge and fill activity and project boundaries waterward and/or landward of
the 300-foot guide line. Projects 1 and 2 are retained and the 404 application will be processed by the
Corps. Project 3 does not include any dredge or fill activities waterward of the 300 foot guide line, and
therefore is not retained by the Corps, and the 404 application will be processed by the state Agency.

+ » o « Administrative
. Boundary
« » » « of Retained Waters

300 Foot

Proposed Wetland
Guidaline

Fil

Project 1
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Example 3 /A linear project including dredge and fill activities waterward of the 300 foot guide line.
Linear projects may sometimes be miles long, but if there are dredge or fill activities waterward of the

- Commented [HK11E They can dothis but why? They are
; distinct. Really promates nicking. :

300-foot guide line within the project boundary, the project 1s within retained waters, and the 404
application will be processed by the Corps.

Right-of-Way

Right-of-Way

Watland
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Guideline
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Proposed Weatland
Fill

4.2 Pre-application Conferences

Applicants are encouraged to have a pre-application phone call, meeting (on-site or in the office), or
other conference with the applicable Agency staff, prior to submitting an application or notice. Pre-
application conferences may help streamline processing steps and potential time delays by assisting
the applicant to understand such things as:

(a) The need for a permit or potential qualification for an exemption or general permit, including a
determination of what combination of ERP/State 404 Program authorizations will be required;

(b) Which Agency or Agencies will be responsible for the review of the application or notice;
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(¢) How to prepare the application or notice, including availability of on-line tools that may assist in
completing it, and how to use the long-term conceptual planning process in section 5.3.2 of this
Handbook;

(d) Information required by the Agency to evaluate an application or notice, including such things as
wetland delineations, resources that may be affected, alternatives analysis, surface water data, and
other hydrologic, environmental, or water quality data;

(e) Application processing, public notice, and evaluation procedures;
() The need for a pre-application on-site meeting;

(g) Avoiding adverse impacts that may prevent the proposed activity from meeting applicable
permitting or review standards and criteria;

(h) The existence of available project alternatives;

(1) Measures that can be taken to reduce or eliminate adverse impacts, and the appropriateness of
compensatory mitigation to offset any remaining adverse impacts; and

() The potential for the project to impact tribal waters or tribal cultural resources (see section 5.2.6
for more information about tribal resources and coordination).

See Appendix A of Volume I for Agency contact mformation.
4.3 Forms and Submittal Instructions

Applicants are encouraged to use the e-Permitting and electronic portals of the Agencies to submit
most applications and notices as discussed below. Appendix A of Volume I contains the internet
addresses of the Agencies.

Application and notice forms available:
e Form 62-330.050 — Request for Verification of an Exemption
e Form 62-330.402(1) — Notice of Intent to Use an Environmental Resource and/or State 404
Program General Permit
e Form 62-330.060 — Application for Individual and Conceptual Approval Environmental
Resource Permit, State 404 Program Permit, and Authorization to Use State-Owned
Submerged Lands

Table 4.3, below, 1s a matrix identifying which application form should be submitted to the Agency
depending on what combination of ERP and State 404 Program authorizations are needed.
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Authorizations Needed | 404 404 404
Exemption General Permit Individual Permit
No ERP Use form Use form Use form
62-330.050 62-330.402(1) 62-330.060
ERP Use form Use form Use form
Exemption 62-330.050 62-330.402(1) 62-330.060
ERP Use form Use form Use form
General Permit 62-330.402(1) 62-330.402(1) 62-330.060
ERP Use form Use form Use form
Individual Permit 62-330.060 62-330.060 62-330.060
ERP Use form Use form Use form
Conceptual Approval 62-330.060 62-330.060 62-330.060
Permit
Tabie 4, 3 - Application form matyix
4.4 Processing Fees

There shall be no processing fees for State 404 Program verifications, notices, applications, or
permits.

5.0 Processing of, and Agency Action on, Applications and Notices

Where the processing timeframes and agency action procedures in Chapter 62-330, FAC,
Applicant’s Handbook Volume I, and Chapter 120, F.S., do not conflict with the requirements of
the State 404 Program, those processing timeframes shall be used, as outlined in this Handbook.
Several procedures and rules for agency action are required by Section 404 of the CWA, but not
by ERP, causing conflict between some State 404 Program and ERP program processes and
timeframes.

For example, when a project requires both an ERP and a State 404 Program permit, some portions
of the ERP review are likely to be completed faster than the State 404 Program review because of
public notice, EPA review requirements, or the need to coordinate with other state and federal
agencies. This means that a project may be permittable under Chapter 62-330, F.A.C., (ERP) after
the ERP review, but as a result of comments received during the 404 public notice or other aspects
of the 404 review, the project may require modifications under the State 404 Program.

It is the intent of the Agencies to process the State 404 Program and ERP authorizations
concurrently as much as possible. For this reason, the applicant is given the choice, in the
application form, to waive the timeframes for issuance pertaining to ERP review when the State
404 Program review may take longer to complete. The Agencies highly recommend that
applicants make this choice for the following reasons:

e Potential ERP modification fee savings. If the ERP is issued before the State 404
Program authorization, and during the State 404 Program review process, it is found that
modifications to the project are required for a project to be permittable under the State 404
Program, the applicant will be required to apply for, and pay the fee for, a modification of

State 404 Program Handbook [PAGE ‘¥ MERGEFORMAT ] Effective Date

ED_005978_00037172-00019 FL CWA 404 Assumption



the issued ERP permit. If the ERP issuance timeframes are waived, the ERP would still be
considered in review, and modifications could be made without an additional application
or fee.

e Less paperwork. Fewer permit documents for staff to draft and fewer for the permittee to
track.

e More consistency. The Agency or Agencies will be better able to ensure that the conditions
of each authorization do not conflict.

e Streamlined review. The Agency or Agencies are able to work on the review process until
both authorizations are issued. Additional reviews for modification, if needed, and the time
required to draft two or more separate agency action documents, would be lessened
resulting in a cleaner, simpler process for everyone.

If a project requires both an ERP and a State 404 Program authorization, the State 404 Program
review shall not be considered complete until the ERP review is complete, unless the activity is
exempt under Chapter 62-330, F.A.C., or qualifies for a general permit under Chapter 62-330,
F.A.C. This is to satisfy the requirement for reasonable assurance that State water quality standards
and coastal zone consistency requirements will be met.

5.1 General Procedures

The Agencies are required to follow procedural statutes and rules to review and act on applications
and notices, and to provide rights to the public to object to Agency decisions. These statutes and
rules include: Chapter 120, F.S., (Florida Administrative Procedures Act), Chapters 28-101 through
28-110, F.A.C., (Uniform Rules of Procedure), and each Agency’s adopted Exceptions to the
Uniform Rules of Procedure.

In acknowledgement that procedures required under Section 404 of the CWA may conflict with the
above state procedural statutes and rules, Section 373.4146, F.S., provides the following:

e The Department may adopt any federal requirements, criteria, or regulations necessary to
obtain assumption;

e Provisions of state law which conflict with the federal requirements do not apply to state
administered section 404 permits;

e The Department must grant or deny an application for a state administered section 404
permit within the time allowed for permit review under 40 CFR Part 233, subparts D and
F.

e The Department is specifically exempted from the time limitations provided in Sections
120.60 and 373.4141, F.S., for state administered section 404 permits [default provisions
and processing timeframes];

e The decision by the Department to approve the reissuance (l.e, the issuance of a new
permit) of any state administered section 404 permit issued pursuant to this section is
subject to Sections 120.569 and 120.57, F.S., only with respect to any material permit
modification or material changes in the scope of the project as originally permitted.

Additional specific provisions for processing applications and notices under Chapter 62-331,
F.A.C., are summarized i the sections below.

5.2 Coordination with Other Agencies, States, and Tribes
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Coordination with other State or federal agencies, other states, and tribes may be required during
review of a notice or application for a State 404 Program authorization. These coordination
requirements are described in the sections below.

5.2.1 Water Management Districts

When a proposed activity includes agricultural activities and the State 404 Program permit or
verification of qualification for an exemption is processed by the Department, the Department shall
consult with the District within whose boundaries the project lies to determine whether the
proposed activity may be considered “normal farming, silviculture or ranching” activities, and
whether the activity may be considered “ongoing” for the purposes of the exemption in 40 CFR
Part 232.3(c)(1).

Until such time the Department delegates, upon EPA approval, the State 404 Program to the
Districts, Department and District staff shall coordinate review of the ERP and State 404 permits
to the greatest extent practicable. Such coordination shall include:

e When an application or notice that contains activities within state-assumed waters 1is
received by the District, the District shall forward a copy of the application or notice to the
appropriate local office of the Department.

e Department staff shall accompany District staff on the initial site visit to verify the
delineation of wetlands and other surface waters for the State 404 Program permit.

e The Department and District shall communicate frequently to streamline the permit
reviews and ensure consistency between the ERP and State 404 authorization.

5.2.2 Florida Division of Historical Resources/State Historic Preservation Office

The State Historic Preservation Office (SHPO) shall review proposed projects to determine whether
the project is likely to have an adverse effect on properties listed, or eligible for listing on the
National Register of Historic Places. If the Agency or SHPO determine that the project as proposed
may have adverse effects to properties listed or eligible to be listed in the National Register of

Historic Places, the Agency, applicant, and SHPO shall consult to resolve the adverse effects prior

{ Commented [NK12]: with whom?

to the final determination by SHPO. SHPO may provide any of the following determinations for :
the project:
e  Request for additional information, and/or a request for a Cultural Resources Assessment
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e No effect to historic properties;

e No adverse effect to historic properties;

e Conditional no adverse effect to historic properties (recommended project modifications
and/or special conditions for the permit); e

e Adverse effect to historic properties; or-

e ﬂgEnr general permit applicationsy Request that the proif;ct be evaluated as an individual
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permit because of potential historical resources congerns.

If SHPO sends a request for additional information or a CRAS, or recommends project

modifications, the information shall be included in an Agency request for additional information.
Once the additional information is received by the Agency, the additional information shall be
immediately forwarded to SHPO for review and additional determination.

(a) General Permits — Pre-coordination with SHPO is required for those activities that may
qualify for a general permit without notice to the Agency (no-notice general permit). Pre-
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coordination shall be the responsibility of the prospective permittee, and shall be conducted
in accordance with paragraph 62-331.200(3)(31), F.A.C.

If use of a general permit requires notice to the Agency, the Agency shall forward a copy of the
notice to SHPO for review. A prospective permittee may choose to pre-coordinate with SHPO, in
which case the prospective permittee shall submit a copy of the outcome of such review with the
notice.

(b) Individual permits that also require an ERP individual permit — The Agency shall send a copy
of the application to SHPO upon receipt and shall include a notice to SHPO that the project
also requires a State 404 Program permit. At such time that the Agency publishes the public
notice for the project in accordance with Rule 62-331.060, F.A.C., a copy of the public notice
shall be sent to SHPO. The notice shall contain the ERP application and/or permit number.
SHPO may have additional comments pertaining to the State 404 authorization, or may state
that any information sent to the Agency during the ERP review period shall also apply to the
State 404 Program review.

(¢) Individual permits that do not require an ERP individual permit - The agency shall send
SHPO a copy of the public notice in accordance with Rule 62-331.060, F.A.C.

If an agency, such as FDOT, is the applicant and has previously coordinated with SHPO on the
project, and there have been no changes to the project following coordination, the agency may submit
proof of concurrence or a determimation by SHPO for the proposed project with the application for a

State 404 permit.

5.2.3 Florida Fish and Wildlife Conservation Commission, U.S. Fish and Wildlife Service, and
National Marine Fisheries Service

The Florida Fish and Wildlife Conservation Commission (FWC), the U.S. Fish and Wildlife
Service (FWS), and the National Marine Fisheries Service (NMFS) will be provided an
opportunity to review all applications for projects with reasonable potential for affecting
endangered or threatened species. Consultation with, or technical assistance by, FWC, FWS, or
NMFS shall be required when the Agency determines that the project may have the potential to
affect listed species.

To determine whether a project may have the potential to affect listed species, the Agency may
use available resources such as scientific literature, species keys, and habitat maps, or it may
observe signs that the site is used by listed species during the site visit. If the Agency determines
that a listed species may be affected, the Agency shall seek consultation with or technical
assistance by FWC, FWS, and NMFS, as applicable, regarding the proposed project. The Agency
shall incorporate as permit conditions all recommended impact avoidance and minimization
measures (protection measures) provided by the FWC, FWS, or NMFS under their respective
authorities, to avoid 1eopa1d1zmg listed spec1es or adverselv mod1fv1ng des1,_;nated or proposed
critical habitat. ¢ 5 5 5
aﬂy—pemﬁt—x—ssueé—fef—th%pmjeet For individual pernnts the Agency shall send a copy of the
public notice required by Rule 62-331.060, F.A.C., to EPA for review and comment. [f the FWC,
TFWS, or NMF'S concludes that a permit apphcatlon is likely to jeopardize or adversely modify
designated critical habitat and no protection measures are available to reduce the risk to an
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acceptable level, the Agency shall deny the permit or shall take no action and notify EPA and the
applicant of the decision in accordance with sub-subparagraph 62-331.052(3)(b)6.b., F.A.C.

If the applicant for a State 404 permit is the holder of a valid and active biological opinion, or

Habitat Conservation Plan Incidental Take Permit (HCP/ITP), or a similar binding agreement that

1s issued by the FWS or NMFS and the species and activities described in the State 404 permit
application are covered in the Biological Opinion, HCP/ITP or similar agreement, then no
additional avoidance and minimization measures pertaining to federal listed species shall be
required. Upon receipt of such documentation, the Agency shall provide the document to FWS or
NMES for review.

Federal agency applicants that have pre-coordinated with FWS or NMFS, as appropriate, through
a National Environmental Policy Act (NEPA) process shall submit the outcome of such
coordination as part of the application For a State 404 permit. |
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The Agency shall coordinate with the Corps as follows:

(a) Pending Corps Section 404 permit applications upon the date of assumption — on the effective
date of the State program, the Corps will transfer all pending applications for permits under
section 404 of the CWA within state-assumed waters to the Department for processing.

®

Application screening — When an application 1s received by either the Corps or the Agency,
the application will be screened using the Retained Waters List (Appendix A) and
corresponding GIS layer to determine if the proposed activity will occur within retained
waters. When a proposed activity falls within retained waters, the Agency will, within five
calendar days of receipt, refer the applicant to the Corps. Likewise, when a proposed activity
falls within state-assumed waters, the Corps will, within five calendar days of receipt, refer
the applicant to the Agency.

R

Projects requiring Section 408 authorization (see section 1.3.1.1, above) — If a project 1s
likely to affect a Corps Civil Works project, the Agency will, within 5 days of receipt of the
application, inform the Corps and instruct the applicant to contact the appropriate Corps
Section 408 contact person for information about how to obtain a Section 408 authorization
separately from the Corps. The Corps will notify the Agency within 14 days of receipt of the
notification about whether the project requires Section 408 authorization. The Agency shall
include a special condition in the permit requiring that the permittee obtain Section 408
permission prior to construction.

(c

o

(d) Emergency permits — The Agencies shall consult with the Corps as soon as possible after
receipt of a request for an emergency permit in state-assumed waters. The purpose of this
consultation 1s to determine whether an emergency project may affect Corps civil works

projects, Section 10 waters, navigation, Indian lands, or other Corps concerns.

Rawr

Unsatisfied EPA objection or requirement — If the Agency has received an EPA objection or
requirement for a permit condition during the public commment period in Rule 62-331.060,
F.A.C., and the Agency neither satisfies EPA’s objections or requirement for a permit
condition, nor denies the permit, the Corps shall process the permit application. In such cases,

(e
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the Agency shall provide a copy of the application file to the Corps to facilitate the Corps’

review.

5.2.5 United States Environmental Protection Agency

The Agency shall coordinate with EPA as follows:

(a) Waiver of review — EPA has oversight authority over the State 404 Program and may review
individual permit applications and draft general permits. Federal law provides that EPA may
waive review of certain categories of permits. EPA has waived review of all but the following
categories of permits:

L.

Draft general permits. These are drafts of any general permit that the State intends to
add to Chapter 62-331, F.A.C. The term “draft general permit” does not mean each
project subsequently authorized under an approved general permit.

Projects with reasonable potential for affecting endangered or threatened species as
determined by the USFWS/NMFS;

Projects with reasonable potential for adverse impacts on waters of another state or
tribe;

Projects that include discharges of dredged or fill material known or suspected to
contain toxic pollutants in toxic amounts or hazardous substances in reportable
quantities;

Projects located in proximity of a public water supply intake. For the purpose of the
State 404 Program, proximity means 1000 feet from the intake;

Projects within critical areas established under state or federal law, including but not
limited to national and state parks; fish and wildlife sanctuaries or refuges; national
and historical monuments; wilderness areas and preserves; sites identified or
proposed under the National Historic Preservation Act; and components of the
National Wild and Scenic Rivers System;

Projects impacting compensatory mitigation sites, including mitigation banks, in lieu
fee program sites, and permittee responsible mitigation sites;

Projects impacting sites that are owned or managed by federal entities, and activities
by an applicant that is a federal entity;

In addition, the following projects shall be reviewed by EPA, even if they would otherwise not
require EPA review under 1. Through 8., above:

L.

1

Any project that EPA requests to review within 30 days of receipt of the public notice
under Rule 62-331.060, FA.C.;

Any project that the Agency requests EPA to review, at the Agency’s discretion; and
Any project where the Agency fails to accept the recommendations of an affected
state or tribe received during the public comment period.

Review of the above projects occurs upon receipt of the public notice by EPA. EPA may comment on,
provide notice to the Agency of its intent to comment on, object to, make recommendations with respect
to, or notify the Agency that it is reserving its right to object to, a permit application as described in Rule
62-331.052(3), F.A.C.

5.2.6 Federally Recognized Tribes
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The Agency shall send a copy of the public notice required in Rule 62-331.060, F. A.C.,to a
potentially affected tribe for any individual permit applications where the project has the potential
to affect tribal waters or resources. The tribes may submit public comments or suggest project
modifications or permit conditions to prevent adverse effects to tribal waters and resources. If the
Agency chooses not to accept the recommendations of the tribe, the Agency shall submit the
recommendations to EPA with an explanation of the Agency’s reasons for not accepting the

recommendations. EPA shall then review the project in accordance with paragraph 62-
331.052(3)(b), F.A.C.

The Agency shall consult with the tribes as necessary for notices of intent to use general permits
within tribal areas of concern. The tribes may provide information to assist the Agency in
determining whether the project is likely to have more than minimal adverse effect on tribal
waters or resources. If the Agency determines, based on information from the tribe, or
information from the State Historic Preservation Office or Tribal Historic Preservation Office,
that the project 1s likely to have more than minimal adverse effects on tribal waters or resources,
the Agency shall require the applicant to apply for an individual permit for the project.

5.2.7 Adjacent States — Alabama and Georgia

The Agency shall send a copy of the public notice required in Rule 62-331.060, F.A.C., for any
project that has the potential to affect the waters of an adjacent state. Typically, this would
include projects within waters that straddle the border of the adjacent state, where the project is in
close proximity to the border. The adjacent state may submit public comments or suggest project
modifications or permit conditions to prevent adverse effects to that state’s waters. If the Agency
chooses not to accept the recommendations of the adjacent state, the Agency shall submit the
recommendations to EPA with an explanation of the Agency’s reasons for not accepting the
recommendations. EPA shall then review the project in accordance with paragraph 62-
331.052(3)(b), F.A.C.

5.3 Processing Individual Permit Applications

Applications for individual permits shall be processed in accordance with Rule 62-331.052, FAC,
this section, and section 8.0 of this Handbook.

5.3.1 Public Notice
Public notice shall be conducted in accordance with Rule 62-331.060, F. A.C.

(a) Public notices shall be prepared by the Agency and shall contain:

1. The name and address of the applicant and, if different, the address or location of the
activity(ies) regulated by the permit.

2. The name, address, and telephone number of a person to contact for further
mformation.

3. A Drief description of the comment procedures and procedures to request a public
meeting, including deadlines.

4. A brief description of the proposed activity, its purpose and intended use, so as to
provide sufficient information concerning the nature of the activity to generate
meaningful comments, including a description of the type of structures, if any, to be
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erected on fills, and a description of the type, composition and quantity of materials to
be used as fill.

5. A plan and elevation drawing showing the general and specific site location and
character of all proposed activities, including the size relationship of the proposed
structures to the size of the impacted waterway and depth of water in the area.

6. A paragraph describing the various evaluation factors on which decisions are based.

7. Any other information which would significantly assist interested parties in evaluating
the likely impact of the proposed activity.

(b) Notice of public meeting shall also contain the information in (a)l. through 7., above, and the
following information:

1. Time, date, and place of meeting.
2. Reference to the date of any previous public notices relating to the permit.

3. Brief description of the nature and purpose of the meeting.

532 lLongTerm Conceptual Planning for Projects that will Take More Than One Phase Five

Years to Complete§ Lo Commented [HK18]): Flagging, there is no phasing -

State 404 permits are limited in duration under 1. Larger projects may need
to be completed in phases so as not to exceed the maximum per-permit duration. Such projects may
include, but are not limited to, residential, governmental, or commercial developments, linear

transportation, and mining activities. To provide some regulatory certainty to applicants of these
larger projects, subsection 62-331.051(2), E A.C. provides that all activities reasonably related to

the project shall be included in the same permit application. which means that the applicant should Commiented [HK17]: Inconsistent with 5 years.

provide sufficient information for the Agency to review the entire scope of the project. This will
cnable the Agency to assess whether the project as a whole meets the requirements of Chapter 62-
331, F.A.C., and this Handbook.

The following steps shall be taken to facilitate efficient permitting and planning for larger projects
that are expected to be completed in phases :

(a) Pre-application meeting

The applicant shall schedule a pre-application meeting with agency staff to discuss the entire scope
of the project. The agency shall provide information and guidance to the applicant, including, but
not limited to, such topics as project purpose and description, project alternatives and the
alternatives analysis (see Appendix C), methods to avoid and minimize impacts to state-assumed
waters, cumulative impacts, mitigation information, permitting strategy, and materials that should
be included with the applications. The agency may provide a non-binding “pre-review” for any
material that the applicant has prepared at this stage. The most helpful element to have ready for
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“pre-review” 1s the alternatives analysis required by Rule 62-331.053, F.A.C. The alternatives
analysis shall be prepared for the entire project and shall be attached as an appendix to the long-
term planning document in (b), below.

(b) Phasing the project

The applicant shall divide the project into phases. Each phase shall contain activities that can
reasonably be expected to be completed within no more than the maximum permit duration allowed
unde : fiveyears. The applicant shall create a long-term planning document
that explains how the project 1s phased, what activities are expected to be completed within each
phase, an expected permitting timeframe for each phase, and an assessment of cumulative impacts.

The long-term planning document shall be made part of the project file that soes out on public

notice and federal review if required under 40 CER 233 Slalivins reference documentthat can be | Commented [HK18]: Does this mean with every Phass
modified-by-the-apphicant-ifproject-plans—change. The agency shall provide the applicant with permit submitted this will be provided? Is not what the

information and guidance, as needed. | regulation will say.

(¢) Permitting

The applicant shall apply for one phase at a time. Permits issued under this section shall be for a
fixed term not to exceed the maximum permit duration allowed under 1
years. During its review of the first phase of the project, the Agency shall analyze and review the

entire project, as proposed in the long-term planning document, under all 404 requirements. This
analysis and review shall become part of the project file and be a basis of the agency action on the

first phase, ind the long-term planning document shall be incorporated into the permit.

Commented [HK19]: We specifically kept thisoutof the
permit as the permitisionly for the action: Incorporation

The Agency shall depend on this analysis and review for subsequent phases of the same project | Creates problems,

except to the extent:
1. There are changes to state water quality standards that would be affected by activities

described in the long-term planning document that have not already been authorized
for construction or operation;

2. There have been amendments to Florida law governing special basin criteria that would
affect future activities described in the long-term planning document that have not
already been authorized for construction:

3. There are substantive changes in the site characteristics that would affect whether the
design concepts described in the long-term planning document can continue to be
reasonably expected to meet the conditions for authorizing construction of future
phases. This shall include such things as changes in the designation of listed species
and changes to nesting, denning, and critical designation status of listed species that
exist within the lands served by the project area: and

4. There have been material changes in the scope of the project, as defined in section 2.0
of this Handbook.

Subsequent review by the Agency shall be limited to those changes enumerated above. In order for
the Agency to determine whether there have been any changes in the scope of the project, any
changes to tThe most up-to-date version of the long-term planning document-described-m(b);
abewe; shall be included with the permit application for each_subsequent phase efa-projectwhere
the-projest-is-likely-to-take-longer-than five-yearsto-complete; with a summary of any changes

made to the document since the-apphication-for-the-last previous phase was permittedsubmutted.
The most recent version of the long-term planning document shall be attached as an appendix to

State 404 Program Handbook [PAGE ‘¥ MERGEFORMAT ] Effective Date

ED_005978_00037172-00027 FL CWA 404 Assumption



all subsequent permits issued for the project. The planning document-attachedto-the-permit shall
be clearly labeled with the following caveat:

“This permit authorizes one phase of a multi-phase project. The long term seneeptualplanning
document, attached as Appendm [X] %MM%{W}%&?@MW

t 4 4 nd-does not reflect
the scope of activities authonzed bV th1s perrmt Authonzed activities are described in the body
of the permit document and depicted in Appendix [X] (drawings). It is a violation of Part IV of
Chapter 373, F.S., and the Clean Water Act to conduct unauthorized dredge and fill activities.”

Immediately prior to conclusion of each permit, the Department shall conduct a site inspection to
verify site conditions and impacts are as anticipated and permitted. It is highly recommended that
the applicant apply for the next phase one year before the permit for the previous phase expires or
is projected to be completed — whichever 1s sooner. This will give the Agency time to process the
application for the next phase, including putting the project out on public notice and potential
federal agency review. While the Agency shall follow the expedited review procedures in
subsection 62-331.052(1) and subparagraph 62-331.060(3)(b)S., F.A.C., aAAllowing one year for
processing will help prevent project delays and will help provide a seamless transition between
phases. Activities identified in a permit may be administratively continued as described in Section
5.3.3.

kete———i—he—leiawterm eeﬂeeptual planmng document is- mteﬁded to- provwle the- appheant -the- pubhe

5.3.3 Continuation of Permits and Review for a New Permit for an Existing Project

I State 404 Permits cannot be extended beyond the duration allowed under
or renewed. Large pro jects that are expected to take more than the maximum duration allowed

| under federal ¢ -five—years to complete shall follow the long-term cenceptual
planning provisions in section 5.3.2. However, occasionally projects will take more than the

| maximum duration allowed under federal ¢ fiveyears to complete because of
unexpected project delays. Unexpected project delays can occur for many reasons such as discreet
storm events, labor or supply shortages, unanticipated number of inclement weather days, etc. If
this occurs, the permittee shall apply for a new permit. If applicable, the permittee may request that
the Agency use the original application for a new permit as described in (a), below.

If the permittee applies for a new permit at least 180 days before expiration of the original permit,
the original permit may be administratively continued until the new permit is issued (ie. the
permittee may continue work under the original permit until the new permit is issued).

If the permittee does not apply for a new permit at least 180 days before expiration of the original
permit, the permittee shall stop work on or before the original expiration date. A new permit must

be obtained prior to commencement of work.

(a) An applicant may request that the Agency use the original application form and materials for a
new permit when:

State 404 Program Handbook [PAGE ‘¥ MERGEFORMAT ] Effective Date

ED_005978_00037172-00028 FL CWA 404 Assumption



1. There have been no material changes to site conditions, including use of the site by
listed species, since the original permit was issued other than activities authorized in
the original permit;

2. Where the project is in compliance with the original permit; and

3. State 404 Program rules applicable to the project have not changed.

Upon receipt of a request to use the original application for a new permit, the Agency shall conduct
a site visit to verify that 1. and 2., above, have been met.

(b) If there are any changes in site conditions, State 404 program rules, proposed modifications, or
if the project is found to be out of compliance with the original permit, the applicant shall
submit a new application.

(¢) Any application for a new permit for an existing project shall provide the following additional
mformation:

1. A description of work already completed under the original permit;
A description of work that has not yet been completed (if requested pursuant to {a),
above, the description should be limited to work that was authorized in the original
permit);

3. The reason for the unexpected delay;

4. The amount of time needed to finish the project (no more than the maximum duration

allowed under federal law fiveyears).

An application for a new permit will be processed as a new individual permit, including all public
notice requirements. An application that includes unfinished activities authorized in a previously
issued State 404 Program permit, where the application is received prior to expiration of the original
permit for the activities, shall be subject to the provisions of Subsection 373.4146(5), F.S., as
applicable.

6.0 Duration, Modification, and Transfer of Permits

(a) Duration of permits shall be in accordance with Rule 62-331.090, F.A.C.

(b) Individual permits become effective when they are signed by the Agency and the applicant.
Each State 404 Individual permit, when issued, shall contain a signature page with signature
blocks for the person who has authority to sign permits for the district where the permit 1s
issued and for the applicant. The applicant shall sign the page and send it back to the Agency
for Agency signature.

o

Individual permits cannot be extended beyond the duration allowed under
but may be administratively continued while an application for a new permit is under

review in accordance with section 5.3.3 of this Handbook when unexpected project delays
I cause a project to require more time v than-five-years to complete.

| ‘

7.0 Determination and Review of the Landward Extent of State-Assumed Waters

Determination and review of the landward extent of state-assumed waters shall be conducted in
accordance with subsection 62-331.010(3), F.A.C., and section 7.1 of Volume L
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7.2

8.0

8.1

8.2

Use of ERP Formal Determinations

Valid formal determinations conducted in accordance with subsection 62-330.201(2), F.A.C., and
section 7.2 of Volume I shall be accepted for State 404 Program permits.

Informal Determinations

Informal determinations may be requested by the applicant in accordance with section 7.3 of
Volume L

Criteria for Review of State 404 Program Individual Permits

State 404 Program permits are processed using ERP criteria, the additional criteria in Chapter 62-
331, FA.C., Volume I, and this Handbook. The ERP review covers most criteria. Those are
described in Volume I Any additional criteria not described in Volume I, as well as those ERP
criteria that conflict with the State 404 Program, are described in this section.

Administratively and Technically Complete Applications
There are two types of “completeness” for applications for a State 404 Program individual permit.

(a) Administratively complete 1s defined m section 2.0. Administratively complete means the
project is complete enough to go out on public notice but may not have all details worked out.
To be complete enough for public notice, the project design should be nearly finalized, and
environmental information submitted with the application should be detailed enough to provide
a good description of project environmental impacts in the notice. A project shall not be
administratively complete if the alternatives analysis required by subsection 62-331.053(1),
F.A.C,, has not been submitted.

(b) Technically complete is defined in section 2.0. A technically complete application includes all
information required for the Agency to commence review as described in section 8.2, below.

Applicants should strive to submit applications that are as technically complete as possible. Pre-
application meetings as described in section 5.0 are important and can assist an applicant in
submitting a complete application.

Sequence of Review

Upon receipt of a technically complete application, the Agency will follow the sequence of
review for processing applications summarized below. The sequence is simplified for purposes of
llustration. The actual process followed may be iterative, with the results of one step leading to a
re-examination of the previous steps. The Agency must address all the applicable State 404
Program permitting conditions in reaching a permitting decision for a project.
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(a) Determine whether the activity qualifies for a State 404 Program exemption or general
permit. If it is not covered by an exemption or general permit, then:

(b) Review practicable alternatives to the proposed activity. Alternatives may include not
dredging or filling in state-assumed waters (avoidance) or dredging or filling in an
alternative aquatic site with potentially less damaging environmental consequences. The
applicant shall submit an alternatives analysis as required by Rule 62-331.053, F.A.C.
Guidance for completing the alternatives analysis can be found in Appendix C.

(c

~

Review the proposed project area boundaries. For the purposes of the State 404 Program
only, the project area includes all areas of dredging or filling in state-assumed waters, and
any proposed mixing zones, where applicable. Mixing zones shall be reviewed in
accordance with Chapter 62-331, F.A.C., and as provided in Rule 62-4.242, and
subsection 62-4.244(5), F. A.C.

(d) Evaluate the various physical and chemical components which characterize the non-
living environment of the proposed site, the substrate and the water including its dynamic

characteristics consistent with Rules 62-330.301, 62-330.302, and 62-331.053, F.A.C.

N

(e

~—

Identify and evaluate any special or critical characteristics of the proposed project site
and surrounding areas which might be affected by use of such site, related to their living
communities or human uses consistent with Rules 62-330.301, 62-330.302, and 62~
331.053, F.AC.

() Review the information submitted with the application to determine whether the
information provided by the applicant 1s sufficient to provide reasonable assurance that
the applicable provisions of Rules 62-330.301, 62-330.302, and 62-331.053, F. A.C., will
be met.

pa

Evaluate the material to be dredged or used as fill to determine the possibility of the
presence of contaminants, including chemical contamination, that may violate state water
quality standards listed in paragraph 62-330.301(1)e), F.A.C., or any toxic effluent
standard or prohibition under section 307 of the CWA. Check for physical
incompatibility of the material to be used as fill (examples — 1) muck should not be used
as structural fill but may be appropriate for use in a wetland restoration project; 2) if a
certain ecological community type is expected to colonize the fill, the fill should be
appropriate for the desired species).

(g

(h) If there is a reasonable probability that contaminants are present, including chemical
contamination, the Agency shall require the applicant to conduct appropriate sediment,
clutriate, and/or water quality tests, as applicable.

(1) Identify appropriate and practicable changes to the project plan to avoid or minimize the
environmental impact of the activity, as described in Volume I, section 10.2.1, except
10.2.1.2, which is not applicable to the State 404 Program. Avoidance should be
considered first, and then minimization only if avoidance is not practicable.

(3) Complete a Technical Staff Report to document how the project addresses the
requirements of Rules 62-330.301, 62-330.302, and 62-331.053, F.A.C.
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(k) Make and document a finding of either compliance or noncompliance with the
requirements of Rules 62-330.301, 62-330.302, and 62-331.053, F.A.C. Thisis a
determination of whether the project, including any mitigation, 1s permittable under the
State 404 Program.

{1} Prepare a written determination on each application outlining the permitting decision and
the rationale for the decision. The determination shall be dated, signed, and included in
the official record prior to final action on the application. The Technical Staff Report
from step 10 (subsection (})), above, shall be included in or attached to the determination.

8.3 Review Criteria Unique to State 404 Program Permits

The following criteria are unique to the State 404 Program and will need to be considered in
addition to the criteria for an ERP in Chapter 62-330, F.A.C., to meet the requirements of the
State 404 Program. This list 1s a summary provided for convenience:

8.3.1 Alternatives Analysis

Some aspects of the alternatives analysis are similar to the requirements in Volume I, section
10.2.1 regarding elimination and reduction of impacts. The State 404 Program differs from ERP
in that it requires more documentation (see subsection 62-331.053(1), F.A.C.), and allows the
“No project alternative” (or “No action alternative”) to be considered.

8.3.2 Aesthetics Review

Aesthetics shall be considered as part of the evaluation of potential adverse effects on human-use
characteristics that may occur as a result of the proposed activities project.

Aesthetics associated with the aquatic ecosystem consist of the perception of beauty by one or a
combination of the senses of sight, hearing, touch, and smell. Aesthetics of aquatic ecosystems
apply to the quality of life enjoyed by the general public and property owners.

Possible loss of values (adverse effects) include: The dredge or fill projects can mar the beauty of
natural aquatic ecosystems by degrading water quality, creating distracting project areas, inducing
inappropriate development, encouraging unplanned and incompatible human access, and by
destroying vital elements that contribute to the compositional harmony or unity, visual
distinctiveness, or diversity of an area. Dredging or filling can adversely affect the particular
features, traits, or characteristics of an aquatic area which make it valuable to property owners.
Activities which degrade water quality, disrupt natural substrate and vegetational characteristics,
deny access to or visibility of the resource, or result in changes in odor, air quality, or noise levels
may reduce the value of an aquatic area to private property owners.

The Agency shall also consider any comments received during the public comment period that
apply to aesthetics.

8.3.3 Mitigation hierarchy

Mitigation for State 404 Program permits is generally evaluated in accordance with Volume [,
section 10.3, like ERP. However, in addition to those requirements, the federal mitigation
hierarchy described in section 8.5.1 of this Handbook, shall apply to any mitigation for State 404
Program permits.
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8.3.4 Permit signatures

The Permittee, as well as the Agency, must sign an individual permit before it is considered
effective.

After making a permitting decision, The Agency will draft the permit, and will send the draft
permit to the applicant for review. If the applicant accepts the permit and conditions, the applicant
shall sign the signature page and send the document back to the Agency using regular mail
services or electronically. The Agency will then sign the permit and send the signed permit to the
Permittee. The date that the Agency signs the permit will be the effective date of the permit. The
Permittee must receive the fully executed permit before conducting any activity authorized in the
permit.

8.3.5 Cumulative Effects

Unlike ERP reviews, the CWA does not limit analysis of cumulative effects to the resources
within the impacted drainage basin. However, the drainage basin is a good starting point for
review and will often be found to be the appropriate scale. Some projects will require cumulative
effects reviewed on a larger or smaller scale depending on the size, project purpose, and resources
proposed for impact. When reviewing cumulative effects, the Agency shall identify resources of
concern and determine the potentially effected resource area(s). Compensatory mitigation for
cumulative impacts shall comply with Volume I, section 10.2.8.

Cumulative 1mpacts are the changes in an aquatic ecosystem that are attributable to the collective
effect of a number of individual dredge or fill activities. Although the impact of a particular
activity may constitute a minor change in itself, the cumulative effect of numerous such
piecemeal changes can result in a major impairment of the water resources and interfere with the
productivity and water quality of existing aquatic ecosystems.

Cumulative effects attributable to dredge or fill activities in wetlands and other surface waters
should be predicted to the extent reasonable and practical. The Agency shall collect information
and solicit information from other sources, such as other permitting agencies, governmental
agencies, or the public, about the cumulative impacts on the aquatic ecosystem. This information
shall be documented and considered during the decision-making process concerning the
evaluation of individual pernut applications and monitoring and enforcement of existing permits.

8.3.6 Secondary Effects

Secondary effects are effects on an aquatic ecosystem that are associated with a dredge or fill
activity, but do not result from the actual placement of the dredged or fill material. Information
about secondary effects on aquatic ecosystems shall be considered and documented during the
decision-making process concerning the evaluation of individual permit applications.

Some examples of secondary effects on an aquatic ecosystem are fluctuating water levels in an
impoundment and downstream associated with the operation of a dam, septic tank leaching and
surface runoff from residential or commercial developments on {ill, and growth induced by
improved access. Activities to be conducted on uplands created by fill activities in wetlands or
other surface waters may have secondary impacts within those waters which should be considered
in evaluating the impact of creating those uplands.
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In addition to the secondary impact analysis categories identified in Volume [ section 10.2.7, the
CWA requires secondary impact analysis on the following categories:

(a) Sanctuaries and refuges
Sanctuaries and refuges consist of areas designated under state and federal laws or local
ordinances to be managed principally for the preservation and use of fish and wildlife
resources. Sanctuaries and refuges may be affected by dredge or fill activities which will:
Disrupt the breeding, spawning, migratory movements or other critical life requirements
of resident or transient fish and wildlife resources;

Create unplanned, easy and incompatible human access to remote aquatic areas;

Create the need for frequent maintenance activity;

3. Result in the establishment of undesirable competitive species of plants and animals;
or

4. Change the balance of water and land areas needed to provide cover, food, and other

fish and wildlife habitat requirements in a way that modifies sanctuary or refuge

management practices;

B [

(b) Human use characteristics
Categories include:

1.  Municipal and private water supplies. Activities can affect the quality of water supplies
with respect to color, taste, odor, chemical content and suspended particulate
concentration, in such a way as to reduce the fitness of the water for consumption.
Water can be rendered unpalatable or unhealthy by the addition of suspended
particulates, viruses and pathogenic organisms, and dissolved materials. The expense
of removing such substances before the water is delivered for consumption can be high.
Activities may also affect the quantity of water available for municipal and private
water supplies. In addition, certain commonly used water treatment chemicals have the
potential for combining with some suspended or dissolved substances from dredged or
fill material to form other products that can have a toxic effect on consumers.

2. Recreational and commercial fisheries. Activities can affect the suitability of
recreational and commercial fishing grounds as habitat for populations of consumable
aquatic organisms. Activities can result in the chemical contaminatio